IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GREGCRY HOLLOVAN . CGVIL ACTION
V.

CORRECTI ONS OFFI CER M NEI LY,

CORRECTI ONS OFFI CER JAMES ROSS

and CORRECTI ONS OFFI CER PRESTON :

al klal C O PREZLY : NO 97-8067

VEMORANDUM ORDER

Presently before the court is defendants’ joint notion
for summary judgnent in this 42 U S.C. § 1983 case in which
plaintiff has alleged a violation of his Ei ghth anendnent rights.

The prohi bition on cruel and unusual punishnent
requires corrections officers to take reasonable steps to protect

inmates fromattacks by other inmates. See Wlson v. Seiter, 501

U S 294, 296-97 (1991). A prison official is liable if he knows
of a sufficiently serious threat to a prisoner of physical

vi ol ence at the hands of another prisoner and then acts with

deli berate indifference to the risk of harmcreated by that

threat. See Farner v. Brennan, 511 U S. 825, 834 (1994).

Plaintiff has presented conpetent evidence in the form
of a sworn affidavit and deposition testinony from which the
foll owi ng account of pertinent events appears. Plaintiff was
pl aced in protective custody at his request on July 27, 1996. He
was told on July 28, 1996 by defendant Neily that he could not
hide in protective custody and was “going to get what’'s comng to

[him.” Defendant Neily then ordered plaintiff to renove his



orange junpsuit, which is the uniformprovided to inmates in
protective custody, and noved himinto a general popul ation cel
while telling plaintiff that he was “doing this so [plaintiff]
could get a beating.” Defendant Neily refused to permt
plaintiff to speak to a supervisor. |[|f this account is credited,
one coul d reasonably conclude that defendant Neily knew of a
sufficiently serious threat to a prisoner of physical violence at
t he hands of another prisoner and acted with deliberate
indifference to the risk of harmcreated by that threat.

On the next shift, plaintiff infornmed defendant Preston
about what defendant Neily had done and that plaintiff was
supposed to be in protective custody because his safety was in
danger. Plaintiff showed defendant Preston his “protective
custody papers.” Defendant Preston then told plaintiff, “so
what, you're going to get what’s comng to you, you snitch” and
ordered himto “get away fromher.” There is no evidence of
record that defendant Preston placed plaintiff into a secure area
pendi ng i nvestigation of the validity of his request, which is
proper procedure pursuant to Phil adel phia Prison System Policy
3.E.4. If plaintiff’s account is credited, one could reasonably
concl ude that defendant Preston knew of a sufficiently serious
threat to a prisoner of physical violence at the hands of another
pri soner and acted with deliberate indifference to the risk of

harm created by that threat.



On July 29, 1996, plaintiff was instructed, w thout
apparent reason, to go to “Medical.” On his way to “Medical,”
plaintiff told defendant Ross that he was a protective custody
i nmat e and was supposed to be escorted. He showed defendant Ross
his “protective custody papers.” Defendant Ross told plaintiff
“so what, that’s on you.” Upon arrival at “Medical,” plaintiff
was told that no one there had summoned himand that he shoul d
return to his cell.

While returning to his cell, plaintiff was confronted by
another inmate. Wen he attenpted to walk in the other
direction, a correctional officer blocked his egress by closing
the control booth door and defendant Ross told plaintiff, “don’t
| ook at us for help.” The other inmate, welding a mlk crate,
then assaulted plaintiff in the presence of defendant Ross and
ot her correctional officers. Defendant Ross did not take action
to stop the assault but joined in the assault, punching and
kicking plaintiff and beating himw th a wal ki e-tal kie.

Def endant Ross denies that he assaulted plaintiff. He
asserts that he had no prior know edge of any risk to plaintiff
and attenpted to intervene to extricate plaintiff as soon as it
becane reasonably safe for himto do so. The risk of serious
injury to an inmate who i s being assaulted by another inmate
wielding a crate would seemto be evident. Even a corrections

of fi cer who perceives a serious risk of injury, however, is not



I i abl e when he responds reasonably even if he ultimately fails to
avert the harm 1d. at 844-45. Prison guards are not
constitutionally required to take heroic neasures and ri sk
serious physical harmby intervening i mediately in an inmate’s

assault on another inmate. See, e.qg., Wnfield v. Bass, 106 F. 3d

525, 532-33 (4th CGr. 1997) (en banc); Prosser v. Ross, 70 F. 3d

1005, 1008 (8th G r. 1995); MacKay v. Farnsworth, 48 F.3d 491,

493 (10th G r. 1995). Calling for backup in such circunstances

coul d be a reasonabl e response. See MacKay, 48 F.3d at 493.

If plaintiff’s account is credited, however, one
reasonably could find that defendant Ross reacted with
unreasonabl e delay and actually joined in the assault. One m ght
al so reasonably conclude that plaintiff’s statenents to def endant
Ross prior to the assault put himon notice that there was a
sufficiently serious threat to plaintiff of physical violence at
t he hands of another prisoner and that a failure by defendant
Ross to protect plaintiff consistent with Phil adel phia Prison
Systens Policy 3.E. 4 constituted deliberate indifference to the
risk of harmcreated by that threat.

It is axiomatic that at the summary judgnent stage the
court may not weigh the evidence or assess credibility and nust
draw al |l reasonable inferences fromthe record in favor of the
non-movant. Thus, the denials and expl anations of defendants

clearly do not satisfy their burden to show that there exists no



genui ne issue of material fact and that they are entitled to
judgnment as a matter of |aw

ACCORDI NG&Y, this day of March, 2000, upon
consi deration of defendants’ Mdtion for Summary Judgnent (Doc.

#70), 1T IS HEREBY ORDERED t hat said Mtion is DEN ED.

BY THE COURT:

JAY C. VWALDMAN, J.



